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Residential Tenancies Board 

RESIDENTIAL TENANCIES ACT 2004 

Report of Case Reference: TR0001496 - DR0002226 
 

Appellant Landlord(s): David Massey 

Respondent Tenant(s): Dylan Keating, Dayna Warren 

Address of rented dwelling: 17 Kilbelin Close, Newbridge, Kildare, 
W12P663 
 

Tribunal: Suzy Quirke (Chairperson)  
James Egan, Healy Hynes 
 

Venue: Virtual 

Date & time of hearing: 03/06/2026 10:30:00 

Attendees: For the Appellant Landlord: David Massey 
(Appellant Landlord)                                                  
For the Respondent Tenants: Dylan Keating 
(Respondent Tenant), Ekta Tiwari (Respondent 
Tenant’s Representative, Threshold) 
 

1. Background: 

On 22/07/2025 the Tenant(s) made an application to the Residential Tenancies Board (“the RTB”). 
The matter was referred to an Adjudication which took place on 16/12/2025.  

Subsequently the Landlord(s) submitted an Appeal on 16/02/2026. This was approved by the Board.  

The RTB constituted a Tenancy Tribunal and appointed Suzy Quirke, James Egan, Healy Hynes as 
Tribunal members pursuant to Section 102 and 103 of the Act and appointed Suzy Quirke to be the 
chairperson of the Tribunal (“the Chairperson”). The Parties were notified of the constitution of the 
Tribunal and provided with details of the date, time, and venue set for the hearing.  

On 03/06/2026 the Tribunal convened a hearing. 

2. Documents submitted prior to the hearing included: 

3 No. Adjudication Case Files, 4 No. Tribunal Case Files. 

3. Documents submitted at the hearing included: 

None. 

4. Procedure: 

At the outset of the hearing the Chairperson asked the Parties present to identify themselves and to 
identify in what capacity they were giving evidence to the Tribunal. The Chairperson confirmed with 
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the Parties that they had received the relevant papers from the RTB and that they had received and 
understood the RTB document entitled “Tribunal Procedures”.  

The Chairperson explained the procedure which would be followed and that the Tribunal was a formal 
procedure but that it would be conducted in a manner that would be as informal as possible.  She 
explained that the Appellant Landlord would be invited to present their evidence first.  It was set out 
that the Respondent Tenant or their Representative would be given an opportunity to cross examine 
the Appellant Landlord on that evidence; that the Respondent Tenant would then give their evidence 
and similarly the Appellant Landlord could cross-examine the Respondent Tenant on their evidence.  

The Chairperson stressed that all evidence would be taken on civil affirmation and reminded the 
parties present that knowingly providing false or misleading information to the Tribunal was an offence 
punishable by a fine of up to €4,000 or up to 6 months imprisonment or both.  The Chairperson noted 
that the proceedings were being recorded by the appointed digital logger. 

The Chairperson also reminded the Parties present that as a result of the hearing that day, the Board 
would make a Determination Order which would be issued to the parties and could be appealed to 
the High Court on a point of law only. 

The Tribunal set out to the parties the option available to them of reaching a mutually acceptable, 
private agreement and the opportunity was taken but negotiations were unsuccessful. 

The parties were affirmed and the Tribunal proceeded with the hearing and invited the parties to 
submit their evidence.  

5. Verbal Submissions: 

The Appellant Landlord’s evidence:  

The Appellant Landlord (hereinafter referred to as the Landlord) opened his evidence by stating that 
he had had a bad experience with a previous tenant which had left him out of pocket and feeling 
frustrated. He said that the Respondent Tenant (hereinafter referred to as the Tenant) had come to 
him and offered the Landlord a ‘goodwill payment’ of €1,000 in order to secure the house for his family.  
He said that in spite of the offer he never received the €1,000 and the Tenant and his family moved in 
on 22 December 2022.  The Landlord said that he received no rent from the Tenant until March 2023.  

He submitted that the rent was agreed at the outset (December 2022) between them at €1,883 and 
that the Tenant was originally told that HAP would cover €1,683 per month of the total rent leaving a 
‘top-up’ amount of €200 per month to be paid by the Tenant.  He said when it transpired that HAP 
were only covering €1,417 of the rent the Tenant was obliged to pay him €466 per month as a top up.  
He said that there were various months where the top-up was late or missed altogether but said he 
was prepared to let ‘the underpayments go’.  

He submitted that he overlooked checking to ensure that the rent agreed was in compliance (with the 
RTB legislation) but that the amount was agreed between them and that where there was offer and 
acceptance there was a contract, as far as he was concerned. He confirmed that the rent was last set 
in June 2022 at €1,650.  He said that he always tried to be reasonable and helpful to the Tenant as 
far as he could. 

The Landlord set out that the Tenant approached him and asked for a Notice of Termination which 
was to assist the Tenant in their application for housing to Kildare County Council.  He said that he 
was obliged to engage his solicitor to draft a valid Notice of Termination and that he had incurred 
costs.  

The Landlord said that he proposed a new lease at a rent of €2,150 per month from 1 January 2025 
and that this was conveyed by text message to the Tenant but that the Tenant rejected the new lease.  
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He stated that he subsequently offered the Tenant on a phone call a reduction of €200 ‘to encourage 
him to stay’ but that the Tenant declined the offer on the grounds that he could not afford the rent.    

He accepted that he overlooked the 2% rule.  He also stated that there were similar houses nearby 
renting at €2,500 per month. 

On questioning by the Tribunal about the ‘goodwill payment’ of €1,000 the Landlord said that he 
definitely did not receive it as he would have given the Tenant a receipt for it.  He said he did not recall 
asking the Tenant for a further deposit of €1,750 for the lease proposed from 1 January 2025. 

He said that he did change his mind about selling when he realised that he would be hit with a CGT 
bill of €50,000.    

Respondent Tenant’s evidence 

The First-Named Respondent Tenant (hereafter referred to as the Tenant) opened his evidence by 
stating that he had been approved for Homeless HAP and that the Landlord asked him how much he 
could look for. The Tenant told the Landlord €1,900 and he lodged the form with HAP.  HAP reverted 
saying that the rent had last been set at €1,650 and that by the RPZ 2% pa increase the maximum 
the Landlord could charge was €1,683. He said that the Landlord told him there was another party 
willing to pay more for the property and suggested an additional payment of €200 per month.  He said 
that he had previously been homeless and he was desperate to get a home for his family.  In addition, 
the Tenant said the Landlord asked him what else he could offer and suggested a ‘goodwill payment’ 
of €1,000. He said he paid this in cash together with the first €200 additional top-up.  He was given 
the keys and moved his family into the dwelling the following day 22 December 2022.   

The Tenant said that the HAP office told him they would pay the deposit and first month’s rent.  He 
said he paid €970 which approximately comprised €266 for January and February top-ups and then 
the top-up increased to €466 in March. Thereafter he paid €466 per month and accepted that some 
payments were a little late but he asserted that he did not owe the Landlord any rent. 

The Tenant said that he looked into the tenant-in-situ scheme and went to discuss it with the Landlord 
who had been talking about selling the house. He said in October 2023 he filled in the forms and the 
sale was approved by Kildare County Council. He said that the Landlord then went to a local estate 
agent who told him that he would get more money for the house on the open market than he would 
by selling it to the Council.  

The Tenant stated that he then received a letter dated 23 July 2024 from the Landlord stating ‘as 
previously advised I intend to put the house on the market on expiry of your lease on 1 January 2025’.  
The Tenant had not submitted this letter in the Case Files but read it into the record for the benefit of 
the Tribunal.  He said that he brought it to Kildare County Council to support his application for housing 
but was advised that it was unlawful and that he did not have to vacate the house on foot of an invalid 
Notice of Termination. He relayed this to the Landlord who then engaged a firm of solicitors to draft a 
valid Notice of Termination which was dated 23 December 2024 and seen at page 7 of Adjudication 
Case File 1. The expiry date was 23 June 2025. 

The Tenant said that the Landlord then changed his mind about selling and offered him a new lease 
at a rent of €2,150 and told him that houses nearby were renting for far more.  He said the Landlord 
was also looking for a further security deposit of €1,750.  Page 10 of Adjudication Case File 1 shows 
the Landlord offering a new lease from 1 January 2025 to 30 June 2027 at a ‘Rental On Lease €1,750’ 
and ‘Your Supplement €400’.  This message also stated ‘Please note: Rental Cost will be reviewed 
annually in accordance with RTB REGULATIONS’. 
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The Tenant said that he could not afford to pay a top-up of €766 per month and that he brought the 
terms of the proposed new lease to Kildare County Council to see if the HAP payments could be 
increased.  He told them that he had been paying a monthly top-up of €466 and was advised that that 
was unlawful.  

He declined the Landlord’s offer of a new lease on the terms outlined and assumed that the house 
would be put on the market for sale so was very surprised to see it advertised on daft.ie at €1,850, a 
rent lower than the amount he had been paying.  

He outlined the circumstances in which he then found himself and his family.  He stated that he and 
his partner lived in their car for six months with a child of less than 12 months while the other two 
children lived with both sets of grandparents. He said they moved into a Kildare County Council 
property on 20 December 2025 but that his children were still very overwhelmed by the family being 
split up.  He said his 8 year old child with autism still asked him if he was coming home that night.  He 
said the Landlord forced them into homelessness and that he couldn’t understand why the house was 
advertised on daft.ie for €1,850 when they had been paying €1,883.  

He concluded by stating that he did not owe any money to the Landlord. He stated that the Council 
had told him that he could only vacate on foot of a valid notice of Termination or else he would lose 
his rights.  He said that he was served with a valid Notice of Termination but then the Landlord did not 
sell and did not offer the house back to them and they were pressurised into homelessness.   

He said the Landlord was frustrated because he wanted more money than he was lawfully allowed 
charge and because he seemed to be sick of dealing with HAP.   

6. Matters agreed between the parties: 

The following matters were agreed as not in dispute between the parties: 

The address of the dwelling is 17 Kilbelin Close, Newbridge, Co Kildare. 

The tenancy commenced on 22 December 2022 and terminated on 29 June 2025. 

The last valid setting of the rent was in June 2022 at €1,650 per month. 

7. Findings and reasons: 

Having considered the evidence provided and based on the balance of probabilities, the Tribunal has 
made the following findings: 

Finding 7.1 

The Tribunal finds the Landlord did not charge rent in accordance with the Residential Tenancies Act 
2004, as amended. As a result, the Tribunal finds that the Tenant overpaid €7,074.26 in rent from 1 
January 2023 to the 29 June 2025. 

Reason: 

Part 3 of the Residential Tenancies Act 2004, as amended, (hereafter referred to as the Act) provides 
for Rent and Rent Reviews and sets out in Section 19 that the setting of rent above market rent is 
prohibited.  The Act continues - 

(2) The reference in this section to the setting of the rent under a tenancy is a reference to— 

(a) the initial setting of the rent under the tenancy, and 

(b) any subsequent setting of the rent under the tenancy by way of a review of that 
rent. 
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Section 20 sets out that the rent can only be increased once every 12 months and Section 24 that the 
rent may only be increased by 2% or the rate of inflation (CPI) whichever is lower if the dwelling is 
located in a Rent Pressure Zone.   The Tribunal finds that Newbridge became subject to Rent Pressure 
Zone provisions on 7 January 2017.  These provisions provide for rent reviews in respect of ongoing 
tenancies.  They also preclude the rent under new tenancies being set other than in accordance with 
Part 3 of the Act. If, for example a new tenancy commenced where the rent in respect of that dwelling 
was last validly set for example, 9 months ago, that new tenancy is also subject to RPZ provisions 
whereby the rent can only be increased by 2% per annum.  A landlord cannot start such a ‘new 
tenancy‘ at a ‘new rent‘.  

Regarding the ‘new tenancy’ the Landlord’s reference to the expiry of the Tenant’s tenancy on 31 
December 2024 was a view expressed by him in breach of the Act.  A tenant obtains Part 4 rights of 
indefinite duration (for tenancies commenced post 11 June 2022) once in occupation for a period 
greater than 6 months. With a tenant already in occupation there might be a new fixed term tenancy 
agreement but there is no ‘new tenancy’. In this case the Landlord conflated the Tenant’s tenancy with 
the fixed term tenancy agreement that had been signed by the parties. The expiry of the fixed term 
tenancy agreement on 31 December 2024 did not remove the Tenant’s right to occupy the dwelling 
on an indefinite basis unless that tenancy was lawfully terminated in accordance with section 34 of 
the Act. 

In this instance the Landlord increased the rent from €1,650 set in June 2022 to €1,883 as and from 
22 December 2022, an increase of 14.1%. By his own admission the Landlord overlooked the 2% 
rule.  

In addition, Section 22 of the Act which specifies the prescribed format required for a valid Notice of 
Rent Review, was also overlooked by the Landlord who provided no notice of rent of review of any 
kind.  The Act requires a landlord to serve a rent review notice 90 days before the increased rent is to 
take effect.    

The Tribunal finds that the Landlord ignored the legal provisions around the rent and instead, 
attempted to impose a higher than permitted rent.  The rent was last set at €1,650 in June 2022 and 
the Tenant paid a sum of €1,883 by way of HAP and his own contribution over a period from 22 
December 2022 to 29 June 2025, the date on which he vacated the dwelling.  The Tribunal finds that 
the Tenant overpaid €7,074.26 over that period (€233 per month from 1 January 2023 to 29 June 
2025 or 30 months together with €7.66 per day (€233 X 12 /365 = €7.66) in respect of 10 days for 22 
December 2022 to 31 December 2022 inclusive and one day from 29 June 2025 to 30 June 2025 
inclusive).  This amounts to €84.26 for the 11 days of overpayment together with €6,990 for 
overpayment of 30 months a total sum of €7,074.26.  The Tribunal directs that that sum be returned 
to the Tenant.  

Finding 7.2 

The Tribunal finds that the Landlord abused the section 34 termination procedure, sought to carry out 
an invalid rent review, and thereby unjustly deprived the Tenant of possession of the dwelling. 

Reason: 

Section 56 of the Residential Tenancies Act 2004 is headed “Damages for abuse of section 34 
termination procedure.” 

Section 56(1) provides, insofar as relevant: 

 “(a) a tenant under a Part 4 tenancy, or under a further Part 4 tenancy, has vacated possession of 
 the dwelling concerned on foot of a notice of termination served under section 34(a), 
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(b) that notice of termination cited as the reason for the termination one or more of the grounds 
specified in paragraphs 3 to 6 of the Table to section 34, and 

(c) in case the ground cited is that specified in paragraph 3 of that Table— 

(I) an enforceable agreement of the type referred to in that paragraph is not entered into within the 
period specified therein, 

(II) the notice of termination is not accompanied by the statutory declaration referred to in section 35, 
or 

(III) the offer referred to in paragraph (aa) of subsection (8) of section 35 is not made in circumstances 
where the conditions specified in the said paragraph (aa) are satisfied.” 

Section 56(2) provides that, where the section applies, the tenant may make a complaint to the Board 
that he or she has been unjustly deprived of possession of the dwelling. 

Section 56(3) permits the Tribunal to make a determination directing the landlord to pay damages for 
that deprivation of possession, to permit the tenant to resume possession, or both. 

The Tenant occupied the dwelling under a Part 4 tenancy. Section 33 of the Act provides that a Part 4 
tenancy may not be terminated by a landlord save in accordance with section 34. 

The Landlord served a Notice of Termination dated 23 December 2024 relying on the proposed sale 
ground under paragraph 3 of the Table to section 34. The Notice was accompanied by a statutory 
declaration. The Notice therefore asserted that the Landlord intended, within the statutory period, to 
enter into an enforceable agreement for the transfer of the dwelling for full consideration. 

The Tribunal accepts the evidence that, after serving the Notice of Termination and before the 
termination date, the Landlord no longer intended to proceed with the proposed sale to Kildare County 
Council. The Landlord then sought to permit the Tenant to remain in the dwelling only if the Tenant 
agreed to pay rent of €2,150 per month. 

The rent last validly set under the tenancy was €1,650 per month. The Tribunal finds that the 
Landlord’s demand for rent of €2,150 per month was, in substance, an attempted rent review. It was 
not carried out in accordance with Part 3 of the Act. It was not shown to comply with the statutory 
restrictions on the setting or review of rent. The Landlord was not entitled to avoid those restrictions 
by describing the arrangement as a new tenancy or by requiring the Tenant to sign a new tenancy 
agreement as was set out in Finding 7.1 above. 

The Tribunal finds that the attempted rent review was invalid. The Tenant was entitled to refuse to 
accept it. The Tenant’s inability to afford the proposed rent of €2,150 per month cannot properly be 
treated as a voluntary refusal of a lawful opportunity to remain in occupation. 

The Landlord asserted that the Notice of Termination had been withdrawn. However, the Tribunal finds 
that the Landlord did not restore the Tenant to the position he would have been in had the Notice 
simply been withdrawn. A withdrawal of the Notice would have left the existing tenancy continuing, 
subject to the rent last validly set and to any future rent review being carried out lawfully under Part 3 
of the Act. 

Instead, the Landlord made the Tenant’s continued occupation conditional on the Tenant accepting 
an invalid rent increase. The Tribunal finds that, in substance, the Tenant was placed in the position 
that he could either accept the invalid rent review or leave the dwelling in circumstances created by 
the sale-ground Notice of Termination. 
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The Tribunal notes that section 56 does not provide that the withdrawal of a notice of termination 
prevents the section from applying. The statutory question is whether the Tenant vacated possession 
on foot of a notice of termination served under section 34(a). The Notice in this case was served under 
section 34(a). Although the Landlord asserted that the Notice was withdrawn, the Tribunal is satisfied 
that the Tenant’s departure remained causally connected to that Notice. The asserted withdrawal was 
accompanied by an invalid rent demand, such that the Tenant was not restored to the lawful position 
he would have occupied had the Notice simply been withdrawn. 

The Tribunal is satisfied, on the evidence, that the Tenant vacated possession as a consequence of 
the Notice of Termination and the Landlord’s reliance on that Notice as leverage for the invalid rent 
review. 

The Tribunal therefore finds that the Tenant vacated possession on foot of a Notice of Termination 
served under section 34(a), within the meaning of section 56. The Notice relied on the proposed sale 
ground under paragraph 3 of the Table to section 34. The intended sale did not proceed. In those 
circumstances, and having regard to the Landlord’s subsequent conduct, the Tribunal finds that the 
Tenant was unjustly deprived of possession of the dwelling. 

The Tribunal further finds that the Landlord’s conduct amounted to an abuse of the section 34 
termination procedure. The sale-ground termination procedure may not be used to place pressure on 
a tenant to vacate, or to accept an invalid rent review, where the landlord is no longer proceeding with 
the sale and the tenancy would otherwise have continued. 

The Tenant gave evidence that he could not afford the rent of €2,150 per month demanded by the 
Landlord. The Tribunal accepts that evidence. The Tenant further gave evidence that he, his partner 
and their infant child were homeless for approximately six months and that he lived in his car during 
that period. The Tribunal accepts that evidence. 

In all the circumstances, the Tribunal determines that the appropriate award of damages is €7,500. 
This is considered by the Tribunal to be an appropriate quantum of damages, for the six-month period 
during which the Tenant was deprived of occupation and was homeless. 

The Tribunal considers that award to be proportionate having regard to the seriousness of the breach, 
the misuse of the statutory termination procedure, the invalid rent demand, the period of deprivation, 
and the household circumstances.  

Finding 7.3 

The Tribunal finds that the Tenant paid a sum of €1,200 to the Landlord at the commencement of the 
tenancy.   The Tribunal directs that this sum be returned to the Tenant. 

Reason: 

The Landlord gave evidence that this sum was not paid by the Tenant.  His defence was that if he had 
received it, he would have given the Tenant a receipt. The Tribunal finds that this is not a valid defence.  
The Tenant gave clear and cogent direct evidence of going to the Landlord’s house and making a 
cash payment of €1,200 which was a ‘goodwill payment’ of €1,000 together with the first top-up of 
€200. The Tribunal accepted the Tenant’s account of this encounter because it was specific and it 
aligned with the Landlord’s evidence that there as a discussion around a €1,000 payment, however 
he had denied it had been paid. The Tribunal accepts that the Tenant felt he was in a desperate 
situation to secure the accommodation and that the Landlord had told him that there was another 
interested party. The Tribunal finds that the payment of this amount secured the accommodation for 
the Tenant. 
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Section 19 (B) (1) of the Act precludes payments being made to secure a tenancy other than the 
payment of one month’s rent by way of a security deposit and one month’s rent in advance.  The 
Landlord was in breach of Section 19 (B) in seeking any ‘goodwill payment’ and is directed to repay 
the sum. 

The Tribunal finds that damages in the amount of €7,500 are appropriate in the circumstances of the 
Tenant’s occupation of his car for a period of six months.  Together with the overpayment of rent in 
the sum of €7,074.26 and the return of the unlawful ‘goodwill’ payment of €1,200, this amounts to a 
total of €15,774.26.  This total sum represents overpayment of rent, damages for abuse of section 34 
of the Act (namely the period of time in which the Tenant lived in his car) and the return of the unlawful 
‘goodwill’ payment. 

8.  Determination:     

Tribunal reference TR0001496 

In the matter of David Massey [Appellant Landlord] and Dylan Keating and Dayna Warren 
[Respondent Tenants], and the tenancy of the dwelling at 17 Kilbelin Close, Newbridge, Kildare, 
W12P663, the Tribunal, in accordance with Section 108(1) of the Residential Tenancies Act, 2004, 
as amended, determines that: 

1. The Appellant Landlord shall pay the sum of €15,774.26 to the Respondent Tenants by way of 
10 consecutive payments at the rate of €1,500 per calendar month, on or before the 28th day of 
each month, followed by one further instalment of €774.26 on or before the 28th day of the 
immediately succeeding month, commencing the next month after the date of issue of the 
Determination Order.  This sum represents overpayment of rent, abuse of the Section 34 of the 
Residential Tenancies Act 2004, as amended and unlawfully accepting a payment to secure a 
tenancy in breach of Section 19 (B) (1) of the Residential Tenancies Act 2004, as amended. 
 

2. The enforcement of the Determination Order for such payment of €15,774.26 will be deferred 
and the total sum owing will be reduced by the cumulative sum paid, in monthly instalments, by 
the Appellant Landlord to the Respondent Tenants, on each due date, until such time as the total 
sum of €15,774.26 has been paid in full. 
 

3. For the avoidance of doubt, any default in the payment of any of the monthly instalments shall 
act to cancel any further deferral and the balance due at the date of default of any such monthly 
payment shall immediately become due and owing to the Respondent Tenants. 
 

The Tribunal hereby notifies the Residential Tenancies Board of the making of this Determination. 
 

 Signed: 

   

 ____________________ 

Suzy Quirke, Chairperson 

For and on behalf of the Tribunal.  


